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Deor Mr Meinesz

APPEAL LODGED lN TERMS OF SECTTON 43(2) OF THE NATTONAL ENVTRONMENTAL MANASEMENT
ACT, 1998 (ACT NO. 107 OF r998l AGATNST THE ENVIRONMENTAL AUTHORTSATTON GRANTED FOR
THE PROPOSED PREEKSTOEL COASTAL ESTATE ON ERF NO. 1028 AND PORTION 2 OF ERF NO.
599, STILL BAY EAST

Your oppeol lodged ogoinst the Environmentol Authorisotion ("EA") gronted on 6 Februory 2018,

refers.

After coreful considerotion of the oppeol. os well os supporting documentoiion received, in terms of

section a3Q) of the NofionolEnvironmentol Monogement Act, 1998 (Act No. 107 of l99B) ("NEMA")

ond regulotion 7(3) of the 20l4 Notionol Appeol Regulotions (os omended), lhove decided to
portiolly dismiss your oppeol ond vory the obovementioned decision of the competent outhority
gronted on 6 Februory 2018.

I hove excluded section G from this oppeol outhorisotion, odded Condition E3O to the outhorisotion

ond omended Conditions E2, E3 ond E6 to reod os follows: -

Condition E 30

"Sign boords musf be consfrucfed on the site fo:

30.1 Direct the public ond residenfs of fhe Preekstoel developmenf thot the coosio/ pubtic
property musi be occessed through fhe use of the oufhorised board wolk; ond
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30.2 The disfurbonce of fhe vegetotion ond soi/s olong the outhorised boordwolk corridor musf be

ovoided."

Condition E2

The non-operotionol component of the Environmentol Authorisotion is subject to the

following:

2.1 . "The holder m usf commence wifh oll the /isfed ocfivities within o period of three (3) yeors f rom

the dote of issue of fhis Appeol Environmentol Authorisotion."

2.2. "The instollotion of service infrostructure such os fhe roods, boordwolk, woste woter treotment
plont or sewoge plont, public porking ond public oblution focility musf be conc/uded within

o period of five (5) yeors from the dote of cornrnencement of the first /rsfed octivity. The

deve/opment of the residentiol, hotel ond restouront buildings, the utility zone componenf

ond public open spoce (consfrucfion phose/ musf be concluded within o period of eight (B)

yeors from fhe dofe of commencement of the frrsf listed octivity; ond"

2.3. "The posf consfruction rehobilifotion ond monitoring requirements must be finolised within o
period of l2 months from the dotes of theconc/usion of the instotlotionof service infrostructure

such os fhe roods, boordwolk, wosfe woter treotment plont or sewoge plont, public porking

ond public oblution focility ond the deve/opmenf of resldentiol, hotel ond restouront

buildings, the utility zone component ond public open spoce /consfrucfion phose/."

Condition E3:

"The operotionolospecfs of this Environmentol Authorisotion ore gronted until 3l Moy 2028

during which ollrehobilitotion ond monitoring requiremenfs ond finolenvironmentolouditing

ond reporfing musf be finolized."

Condiiion E6:

"The holder of the outhorisotion must in writing, within l4 (fourteen) colendor doys of the dote
of the oppeoldecision notify ol/ regisfered Interesfed ond Aff ected Porfies ("I&APs")-

6.1 the outcome of the oppeol;

6.2 fhe reosons for the oppeoldecision; ond

6.3 the dote of fhe decision."



REASONS FOR THIS APPEAL DECISION:

The reosons for portiolly dismissing your oppeol ond vorying the oforemenlioned EA ore contoined

in the oforementioned EA. Below find further reosons for my oppeol decision:-

l.Porl of the Preferred Allernotive (Alternotive I )

l.l Section l3 of the Nofiono/ Environmentol Monogement: lntegroted Coosto/ Monogement Act,

2008 (Act No.24 of 2008) ("NEM: ICMA") stotes thot "... ony noturol person in the Republic-

fo/ hos o right of reosonob/e occess to coosfo/ public property; and

(b) is entifled fo use ond enjoy coostol public property, provided such use-

(i) does nof odversely off ect fhe rights of members of the public fo use ond enjoy fhe coosfo/

public property;

(tt) does not hinder fhe Sfote in the perf ormonce of ifs duty to protect fhe environ ment; ond

does nof couse on odyerse effect."

1.2 The notionol environmentol monogement principles contoined in the NEMA (os omended)

stotes thot:

o) The principles sholl guide the interpretotion, odministrotion ond implementotion of the

NEMA, ond ony other low concerned with the protection or monogemenl of the

environment;

b) Development must be environmentolly, sociolly ond economicolly sustoinoble;

c) The disturbonce of ecosystems ond loss of biologicoldiversity must be ovoided, or, where

they connot be oltogether ovoided, must be minimized ond remedied;

d) A risk-overse ond coutious opprooch must be opplied, which tokes into occount lhe limits

of current knowledge obout the consequences of decisions ond octions; ond

e) Sensitive, vulneroble, highly dynomic ond stressed ecosystems such os coostol shores,

estuories, wetlonds ond similor systems requires specific ottention in monogement ond

plonning procedures, especiolly where they ore subject to significont humon resource

usoge ond development pressure.

1.3 ln oddiiion to the considerotion of the requirements of the NEMA ond its 2014ElA Regulotions.

the BAR considered inter olio the requirements of the NEM: ICMA os follows:

o) A low risk coostol monogement line (comprising the erosion setbock line ond ecologicol

monogement line) wos determined for ihe property in terms of section 25 of the NEM:

ICMA by o coostolspeciolist. By determining o low risk monogement line (development

setbock line) ond by protecting the oreo beiween the high woter mork of the seo ond



the building monogement line, relevont considerotion wos given to the requirements of

section l7 of the NEM: ICMA. This report confirmed the odequocy of the erosion, low risk

coostol monogement ond building setbock lines for the proposed development. Future

risks were considered in terms of the noturol coostol regression or occretion, littorol octive

zones (mobile sond), projected seo level rise, storm-driven coostol inundotion ond

projections of slorm-driven coostol erosion.

b) Boordwolks were recommended for construction over the frontol dune system ond the

steep oeolioniie forelond scorp to provide public occess to the high woter mork of the

seo.

1.4 Bosed on the loyout ond ossessment undertoken lo olso meet the requirements of the NEM:

ICMA, however:

o)

b)

The development will not prevent occess to lhe coostol public property;

Although the developmenl will be situoted within the coostol protection zone it is not

inconsistent with the purpose for which o coostol protection zone is estoblished os set out

in section l7;

The development will not likely couse irreversible or long-losting odverse effects to ony

ospeci of the coostol environment thot connot sotisfoctorily be mitigoted;

The development will not likely couse significont domoge or prejudice to the dynomic

coostol processes;

The development will not substontiolly prejudice the ochievement of ony coostol

monogement objective; ond

The development will not be controry to the interests of the whole communiiy.

c)

d)

e)

f)

1.5

1.6

It wos olso not considered necessory to refer the opplicotion for considerotion by the Notionol

Minister of Environmentol Affoirs in terms of section 64 of the NEM: ICMA os the competent

outhority believes thot public interest will not be offecied.

ln terms of the potentiol environmentol impocts during the operotionol phose of the octivities,

the BAR stoted thot the provision of the boordwolks over the rehobilitoted frontol dune system

ond over the steep oeolionite forelond steep scorp will hove o positive impoct on the ecology
of the conservotion of the coostol corridor qnd on the sofety of lhe proposed development by

providing o robust ond sloble dune system ond forelond scorp.

When the issue of public occess to the beoch wos roised during the public poriicipotion process

conducted during the bosic ossessment process, it wos responded in the comments ond

responses report thot:

o) The intention of the boordwolks is to ensure thot the public hove o sofe ond unrestricted

occess to the coostline.

b) The boordwolks will olso protect ogoinsi lrompling of sensitive plont species growing on

the frontol dune system ond of the toe of the steep rocky escorpmenl.

1.7



The boordwolk will be ploced opposite the current occess to the beoch off the

Preekstoel Rood.

A public occess point will be mointoined of the end of the Preekstoel Rood.

li is therefore concurred with the Bosic Assessment Reporl ("BAR") ond/or oppeol of the

opplicont thot:

The frontol dune system between the corovon pork ond Erf No. l02B immediotely eost thereof

hos undergone severe erosion coused ultimotely by humons over the lost 50 yeors ond more,

impocts which were coused by off-rood vehicles driving on the beoch ond the dunes.

As port of the proposed development, the developers would undertoke o lorge rehobilitotion

progromme to reinstote the frontol dune system by tropping sond to rebuild the primory ond

secondory dunes. When these dunes were formed, ihey plonted locol indigenous Blombos

Strondveld species generolly found on such dune systems.

iii. One sofe woy of keeping the public off the sensitive fronlol dune system is to construct

boordwolks from the stoble bock-dune oreo to the high woter mork.

iv. The Alternotive I in the BAR hos specified thot 4 wooden boordwolks would be constructed

to provide the public ond residents of the estote occess to the beoch. The londscoping plon

cleorly shows the opproximote plocement of the 4 boordwolks (Appendix 85 in the BAR). One

boordwolk is from the public occess point to the beoch, whilst the other 3 boordwolks will

provide occess to the beoch from the proposed development, ostensibly for the residents of

lhe estote. The one boordwolk will provide potrons of the hotel occess over the frontol dune

system to the beoch, while the other boordwolks will provide occess over the sensitive, stoble,

steep forelond scorp.

v. Given the sensitive noture of the frontol dune system to the west of the property ond the steep

forelond scorp to the eost of the property, it wos felt necessory to provide 4 boordwolks to

ollow o sofe possoge of the public ond residents of the proposed development to the

seoshore ond of the some time preventing ony degrodotion to these sensitive noturolsystems

on the property. One connot expect the owners of property within the development to oll

use one boordwolk to the west of the development.

1.9 At the some time, it is olso concurred with the EA ond/or the responding slotement of the

Deportment thol:

l) The proposed development ond frontol dune obut o Morine Protected Areo ond the

soid dune forms pori of the coostol protection zone. Therefore, the stobility of the frontol

dune for the protection of the coostol estote development is os importont os hoving on

ecologicolly functioning dune.

2) The opplicont's request for of leost 4 boordwolks to provide occess lo the beoch olong

the length of the properiy must be weighed ogoinst the requirements of section 63 of

the NEM: ICMA, ond inter olio the need to ensure ihol the objective of o stoble frontol

c)

d)

t.B
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dune is ochieved. ln this instonce, the restriciive condition wos found to be the most

oppropriote meosure to ochieve lhe purpose of the coostol protection zone,

3) The oppellont hos motivoted thot developing boordwolks is the only method of

protecting the frontol dune from trompling. The generol public which mokes use of the

beoch (non-residents of the estote), ore likely to stilltroverse portions of the frontoldune.

Once o boordwolk hos been estoblished, especiolly in oreos with o dynomic system

such os the littorol octive zone, there is o tendency thot on edge effect occurs where

the vegeiotion ond soils olong the boordwolk conidor ore disturbed ond even

degroded.

I .10 ln light of the obove ond the NEMA principles, which inter olio require, on the one hond, on

environmentolly sustoinoble development ond, on the other hond, o risk-overse ond coutious
'opprooch to be odopted when moking decisions, the 1.5-metre-wide wooden boordwolk

outhorised in the EA is considered odequote to provide the generol public ond the residents

of the proposed development occess to the coostol public property os required in terms of

section l3(l) of the NEM: ICMA. ln light of the foct thot the froniol dune obuts o Morine

Protected Areo, ihis dune forms port of ihe coostol protection zone ond the edge effect which

occurs where the vegetotion ond soils olong the boordwolk corridor ore disturbed. lhe

distonce thot will be wolked by the residents of the Preekstoel development to the boordwolk

outhorised in the EA is considered reosonoble from on environmentolly sustoinoble

development point of view. To further mitigote the edge effect which occurs where the

vegetotion ond soils olong the boordwolk corridor ore disturbed, the following condition must

be implemented ond complied with:

"Condilion E30:

Sign boords musl be construcled on fhe site fo:

30.1 Direct the public ond residenfs of the Preeksfoe/ deve/opment thot the coosto/ public

property musi be occessed through the use of the oulhorised boord wolk; ond

30.2 The dislurbonce of the vegetofion ond soi/s olong the outhorised boordwolk corridor must

be ovoided."

2.Condition E2 of the EA

2.I Section 2aE@) of ihe NEMA requires on EA to ensure thot odequote provision is mode for the

on-going monogemenl ond monitoring of the impocts of the octivity on the environment

throughout the life cycle of the octivity.

2.2 ln order to give effect to section 2aE@) of the NEMA, regulotion 26(d) ond (i) of the 2014 EIA

Regulotions must be complied with.

2.3 With regord to Condition E2.l of the EA, it is concurred with the opplicont's oppeol thot:

i. The Wesfern Cope Lond Use Plonning Act,20l4 (Act No.3 of 2014) ("IUPA") process, which

is usuolly o lengthy process, still needs to be undertoken ond opproved ond only once such



2.4

2.5

opprovols hove been obtoined con detoiled plonning be undertoken for the proposed

developmeni.

ii. These processes toke time ond o longer period should reploce the 2-yeor period for moking

o stort with the development i.e. before oll the listed octivities con be commenced with. A

longer timefrome will prevent o submission of on omendment opplicotion which will be

intended to extend the period within which the listed octivities moy be commenced with.

ln light of the obove, Condition E2.1 of the EA musl be omended, os follows, in order to extend

the period within which oll the listed octivities outhorised in the EA must be commenced with:

Condiiion E2.l:

"The holder must cornrnence with ollthe /lsied ocfivifies within o period of three (3) yeors from

fhe dote of issue of fhis Appeol Environmentol Authorisotion."

The term "development" is defined in the 2014ElA Regulotions'Listing Notice 1 (Government

Notice No. R. 983 of 4 December 2014 os omended by Government Notice No. R. 327 of 7 April

2017) os ",,. the building, erection, consfrucfion or estoblishment of o focility, structure or

infrostructure, including ossociofed eorthworks or borrow pits, thot is necessory for the

undertoking of o /isted or specified octivity, but excludes ony modificotion, olterotion or

exponsion of such o focility, sfructure or infrostructure, including ossociofed eorthworks or

borrow pits, ond excluding fhe redevelopment of the sorne focility in the sorne locotion, with

fhe some copocity ond footprinf,'". The term "development" therefore is not only referring to

the instollotion of bulk services.

The stote of the South Africon economy is improving olthough it connot be guoronteed thot
the selling of erven will be sold within the EA volidity period in order to ensure the completion

of the development.

ln light of the obove, Condition E2.2 of the EA must be omended, os follows, in order to extend

the period within which the development octivities (construction phose) musi be concluded:

"The instollotion of service infrostructure such os fhe roods, boordwolk, woste woter treotment
plont or sewoge plont ond public oblution focility musf be conc/uded within o period of five

(5) yeors from the dote of cornrnencement of the first listed ociivity. The development of
residentiol, hotel ond resfouronl bui/dings (construction phose/ musf be concluded within o
period of eight (B) yeors from the dofe of cornrnencement of the firsf /lsted ocfivity; ond".

ln light of the omendment to Condition E2.2 of the EA, Condition E2.3 of the EA must be

omended os follows:

"Ihe posf consfruction rehobilitotion ond monitoring requiremenfs musf be fino/ised within o
period of l2 months from the dofes of the conc/usion of the instollotion of seryice infrostructure

such os lhe roods, boordwolk, wosfe woter treotmenf plont or sewoge plont, public porking

2.6

2.7

2,8



ond public oblution f ocility ond the deve/opment of reside ntiol, hotelond resfou ront buildings,

the utility zone component ond public open spoce (construcfion phose/."

3. Monogement of octivity

3.1 During the EIA process the issue of irrigoting with treoted effluent woter wos deolt with os

follows:

i. The treoted effluent will be used for irrigotion of public open spoce, gordens ond will

olso be used in the dune rehobilitoiion progromme.

ii. The Mointenonce Monogement Plon ("MMP") submitted os port of ihe Environmentol

Monogement Progromme ("EMP") to infer o/io rehobilitote the frontol dune system

strongly recommended thot on inigotion system be instolled onto the newly creoied

frontol dune system to ensure thot the plonts survive the windy ond dry summers.

3.2 As o result, the Construction ond Operotionol Phoses EnvironmentolMonogement Progromme

submitted with the BAR includes the following mitigotion meosures:

i. lrrigotion of domeslic gordens, privote open spoces ond rood verges must use treoted

sewoge effluent required to initiolly get the young plonts to grow.

ii. No pollution of surfoce or groundwoter moy occur due to ony octivity on the properly,

The relevont requirements of fhe NotionolWoter Act, l99B /Aci No. 36 of l99Bl must

be complied with ot oll times,

3.3 Regulor checks must be token of the quolity of the lreoted effluent thot will be used for the

irrigotion of privote open spoces ond domestic gordens.

3.4 CopeNoture, o custodion of biodiversity in the Western Cope, objected in their responding

stotement to irrigoting the frontol dune system with potoble woter or treoted effluent woter,

orguing ihot:

i. The irrigotion of the dune sys.tems with sewoge works effluent, in on ottempt to

rehobilitote/re-estoblish the B/ombos Strondve/d is o serious concern ond hos not been

odequotely ossessed. CopeNoture is currently successfully conduciing restorotion work

within the extent of the Geelkrons Noture Reserve without such inlerventions. lt is uncleor

how this vegeiotion unit on the properties moy undergo succession due to the proposed

chonges from the noturol hydrologicol regime. The Fynbos Forum Ecosystems Guidelines

for Environmentol Assessment in ihe Western Cope stotes thot sediment chorocteristics,

droinoge potterns, roinfoll regime ond soil nulrient properties oll determine where

Strondveld noturolly occurs ond whot plont species noturolly grow ol o specific locotion.

ii. The use of effluent to ortificiolly irrigote dune systems moy irreversibly chonge these soil

chorocleristics ond result in the loss of Blombos Strondveld os it undergoes o form of

succession due to the onthropogenic hydrologicol regime with nutrient rich woter.

Detoiled investigotion into how the use of the effluent could modify the soil chorocteristics

ond result in the succession of the Blombos Strondveld into onother vegetoiion uni'twould

be required, before this proposol could be considered.



4.

4.1

3.5 ln cognisonce of the obovementioned risk-overse ond coutious opprooch principle of the

NEMA, no omendment is required in terms of Condition EB.B(c) of the EA since no detoiled

investigotion wos provided by the opplicont into how the use of the potoble woter ond treoted

effluent woter could modify the soil chorocteristics ond result in lhe succession of the Blombos

Strondveld into onother vegetolion unil.

Specific Conditions

It is concurred wilh the Deportment os detoiled in their responding stotement thot:

i. At the preseni, there ore members of the public who moke use of vehicles to goin

occess to their property/residence situoted to the eost of the Geelkrons Noture

Reserve.

ii. CopeNoture hove controctors thot hove goined occess to the reserve through the

occess rood in question over on eitensive period. By implementing the restrictive

proposol of the oppellont, these members of the public sholl not be oble to goin

occess to the reserve during lhe construction phose.

iii. The current occess route is probobly the only feosible route to goin occess to the

Geelkrons Noture Reserve. Developing on olternotive route for public vehiculor

occess is not the best procticol environmentol option.

iv. The condition of the EA ensures thot the developmenl does not limit occess of the

public to the Provinciol Noture Reserve, but it ensures thot the development does not

ploce o restriction on the future utilisotion of the Provinciol Noiure Reserve where

increosed vehiculor occess is required.

v. The condilion is essentiol ond must not be set oside.

It is olso concurred with CopeNoture's responding stotement thot:

i. Currently Geelkrons Noture Reserve hos unrestricted public vehiculor occess through

the existing erven ond o grovel rood.

ii. Geelkrons is o Provinciol Noture Reserve ond is required to provide the public with

occess to the reserve os o stote entity.

iii. CopeNoture does hove controctors entering the reserve on o doily bosis for work

purposes.

iv. The neighbour on the eostern boundory of the Geelkrons Noture Reserve hos been

using the reserve occess rood for more thon 30 yeors to get occess to their property.

v. According to the NEM: ICMA the public hos o right to reosonoble occess to the coost.

Geelkrons Noture Reserve does ond hos historicolly provided coostol occess lo the

public (vio vehicle occess point) ond is committed to continue doing so.

4.2

4.3 ln light of the obove, no omendments musl be effected to Condition El8.4 of the EA.



Given the orguments presented with regord to the impocts of irrigoting with potoble ond/or

treoted efflueni woter under the "Port of lhe Preferred Aliernolive (Alternotive I)" oppeol

ground, Condition E27 must not be omended.

5. Aquifer underneolh the sile

ln terms of the groundwoter, soil ond geologicol stobility of the site, the BAR. os

concurred with by the competeni outhority, stotes thot:

To the eost, the property comprises of port of ihe steep oeolionite forelond scorp of

on oncient dune system thot wos deposited olong the Still Boy coostline some 125,000

yeors ogo. The steep forelond scorp wos formed during folling seo levels of vorious

regression periods (dropping seo levels). The vegetotion growing on these steep slopes

is highly sensitive to humon trompling ond ony disturbonce could expose the

oeolionite to blow-outs during strong winds. Soils derived from the weothering of the

oeolioniles ond thot ore blown up the beoch to the west of the property hove formed

o steep frontol dune system. This dune sysiem is olso vulneroble to trompling by

humons cousing destobilisotion with concomitont sond being blown inlond (os hos

hoppened in the western seciion of Erf No. l02B over the post 50 to B0 yeors ond

more).

The oncient dune plume forms on unconfined oquifer which would be soline due to

the proximity of the seo ond with the dunes lying obove weothered sholes of the

Bokkeveld Group.

The significonce roting of the potentiol pollution of groundwoter due to the proposed

development will be low due to the implementotion of the following mitigotion meosures:

i. The use of drip troys under stotionory mochinery.

ii. Correct storoge of hozordous moteriols.

iii. The use of spill kits on site.

ln terms of regulotion 4l of the 2014 EIA Regulotions o 30 doys public porticipotion process must

be conducted to provide on opportunity to the interested ond offected porties to submit

comments on the proposed development.

5.4 ln terms of the concern roised by the respondent i.e. Still Boy Conservotion Trust:

i. As required by regulotion 41 of the 2014 EIA Regulotions o comprehensive public

porticipotion process os detoiled in the reosons for the EA wos conducted lo the sotisfoction

of the competent oulhority. ln oddition, no further public porticipotion process is considered

necessory os plocing odverlisements in o provinciol newspoper ond/or notionol newspoper

5.1

il.

5.2

5.3



is only required if the octivity hos or moy hove on impoct thot extends beyond the

boundories of the metropoliton or district municipolity in which it is or will be undertoken.

ii. The speciolisi visuol impoct ossessment which wos conducted to inform the proposed

development concluded thot the loss of open, undeveloped visuol resources will be

moderote to high provided thot the mitigotion meosures which hove been imposed in the

conditions of the EA ond EMP ore implemented ond complied with.

CONCIUSION:

ln view of the obove, the NEMA principles, complionce with the conditions stipuloted in the Appeol
EA ond complionce with the conditions of the EMP, the proposed oclivities will not conflict with the
generol objectives of integroted environmentol monogement stipuloted in Chopter 5 of the NEMA

ond ony potentiolly detrimentol environmentolimpocts resulting from the octivities con be mitigoted

to occeptoble levels.

DISCTAIMER:

The Western Cope Government, the Locol Authority, committees or ony other public outhority or

orgonisotion oppointed in terms of the conditions of this EA sholl not be responsible for ony domoges

or losses suffered by the holder, developer or his/her successor in ony instonce where construction or

operotion subsequent to construction is tempororily or permonently stopped for reosons of non-

complionce with the conditions os set out herein or ony other subsequent document or legol oction

emonoting from this decision.

PROVINCIAL MINISTER OF LOCAL GOVERNMENT,
ENVIRONMENTAL AFFA!RS AND DEVELOPMENT PLANNING

DArE: efrfzor
Copied to:

Mr Aubrey Withers (Wiihers Environmentol Consultonts)

Mr Gqvin Benjomin (Direciorote: Development Monqgement (Region 3)

CopeNoiure
Heritoge Western Cope
DEA: Oceons ond Coosl

Emoil: oubrey@withersenviro.co.zo

Emoil : Govin.Benjomin@westerncope.gov.zo
Emoil: londuseodvicesoulh@copenoture.co.zo

Emoil: Ceoheritoge@westerncope.gov.zo
Emoil: FDitinti@environment.gov.zo

Yours foithfully


